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wilful refusal, pointing out that these two grounds are fre-
quently pleaded in the alternative, since more often than not
it is impossible to account for the non-consummation of the
marriage until all the evidence has been heard. 'It would, we
think, be the height of absurdity if the court has to hear the
whole of a case before it can decide whether or not it had
jurisdiction to entertain it.'1

On the other hand, the Lords Justices considered it to be a
matter of 'vital significance' that 'the. ecclesiastical courts drew
no distinction, from the point of view of jurisdiction, between
marriages void ab initio and those which were merely voidable1.2
In support of this they cited a number of cases, decided by the
civil courts since 1857, in which jurisdiction was assumed on
the sole ground that England was the place of marriage,3
but it is respectfully submitted that these were all concerned
with defects that, if proved, vitiated the marriage ceremony
itself. They were cases of civil, not physical, incapacity. Their
Lordships were troubled by the suggestion that this dichotomy
of defects affects the question of jurisdiction. 'If it is to be held
that jurisdiction exists where juristic capacity is in question,
it may be asked, is it to be excluded where the issue relates to
physical incapacity?' In other words, where is the line to be
drawn ? It may be suggested in reply that the place of celebra-
tion is per se a sufficient basis of jurisdiction if it is alleged that
some infirmity in the contract to marry or in the marriage cere-
mony has prevented the parties from ever acquiring the status
of husband and wife; but that it is not a sufficient basis if it is
alleged that an admittedly existing status should be terminated.

The view of the Court of Appeal, that the main distinction
between void and voidable marriages has been 'cut away* since
Ramsay-Fairfax v. Ramsay-Fairfax overruled Inverclyde v.
Inverclyde^ seems a somewhat bold interpretation of a decision
which merely held, contrary to the Inverclyde decision, that
jurisdiction was well founded on the common residence of the
parties in England.

The final word on this controversy, however, has yet to be
written, for the respondent has appealed to the House of
Lords. Reduced to its lowest terms, the question may be simply
stated. Is it just and socially desirable that a respondent,

1 [1961] 2 W.L.R. at p, 81.                                          z Ibid, at p. 76.

3 Simonim v. Mallac (1860), 2 S,W. & Tr. 67; Sottomayor v. DC Barros(1877),
3 P.D. i; Cooper v. Crane, [1891] P. 369; Linkev. Fan AerJe (1894), 10 T.L.R.
426; Hussein v, Hussein, [1938] P. 159.